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without corroboration would not be sufficient to establish
the alleged fact, and if so it cannot be doubted that circum-
stances in a case like the present are sufficient to put the
respondents upon inquiry, or even to show that they had
reasonable cause to.believe the alleged fact, that the convey-
ance was made in fraud of the Bankrupt Act. Their debt
had been overdue for two years, and throughout that period
they had pressed the insolvent debtor for payment, both in
person and through their agent, and it is not doubted that
if they had made the least inquiry they would have been as
successful as his other creditors were, a few days later, in
ascertaining that he was hopelessly insolvent. Beyond
doubt they knew that he had mortgaged his new brick store
and lot to his wife’s father, and when he finally consented
to give them a mortgage on all or nearly all of his real
estate, they were fairly put upon inquiry, and having neg-
lected to make such they are justly chargeable with all the
knowledge it is reasonable to suppose they would have ac-
quired if they had performed their duty as required by law.

DECREE AFFIRMED.

[See the last preceding case, and also Buchanan ». Smith, supra, p. 277.]

Rarrway CoMPANY v. PRESCOTT.

1. The proviso in the 21st section of the act of July 4th, 1864, amendatory
of the aet of July 1st, 1862, to aid the Kansas Pacific Railway in the
construction of its road, requiring the prepayment of the cost of survey-
ing, selecting, and conveying the lands, requires the prepayment as to
lands granted by the original act, as well as to those granted by the
amendatory one.

2. Although lands sold by the United States may be taxed before the gov-
ernment has parted with the legal title by issuing a patent, this principle
is to be understood as applicable only to cases where the 7ight to the
patent is complete, and the equitable title fully vested without anything
more to be paid or any act done going to the foundation of the right.

8. Hence, where there has been a large grant (as ex. gr., to a great railroad
company to aid in the construction of its road), if prepayment by the
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grantee of the cost of surveying, selecting, and conveying the lands
granted be required by the statute making the grant, before any of the
lands ¢‘shall be conveyed,” or if the grant contain a proviso that any of
the lands granted and not sold by the company within three years after
the final completion of the road, shall be liable to be sold to actual set-
tlers under the pre-emption laws, at a price named per acre, the money
to be paid to the company—no title (in the first instance unless there
be the required prepayment, nor in the second instance at all) vests in
the grantee in such a way as that a tax sale will divest the government
title.

Error to the Supreme Court of Kansas; the case being
thus: '

An act of Congress passed in 1862, to aid what was after-
wards known as the Kansas Pacific Railway Company, in
the construction of its road, gave to the said company alter-
nate sections of land on each side of the road, within certain
limits, and provided that a patent should issue to the com-
pany only as each section of forty miles in length should be
completed and accepted by the President. The act also con-
tained a provision that any of these lands not sold by the
company within three years after the final completion of the
road, should be liable to be sold to actual settlers under the
pre-emption laws, at a dollar and a quarter per acre, the
mobney to be paid to the company.

No part of the road having been built in 1864, the original
act of 1862 was amended in the year last named, by extend-
ing the limits of the grant on each side of the road, and by
several other provisions favorable to the company. But by
the 21st section of the amendatory statute it was enacted:

“That before any land granted by this act shall be conveyed
to any company or party entitled thereto under this act, there
shall first be paid into the Treasury of the United States the cost
of surveying, selecting, and conveying the same by the said company
or party ininterest as the titles shall be required by said company,
which amount shall, without any further appropriation, . . . be
used by the Commissioner of the General Land Office, for the
prosecution of the survey of the public lands along the line of said
road, and so from year to year, until the whole shall be completed,
as provided under the provisions of this act.”
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With these statutes in force, the railway company filed its
bill in one of the State courts of Kansas against one Pres-
cott, to quiet the title to a tract of land in Kansas, to which
it set up title only by virtue of the provisions of the above-
quoted act of Congress of 1862. The defendant set up a
tax title for taxes assessed in 1868, with a subsequent sale.

It was admitted on both sides that at the time the lands
were assessed the company had completed the section of
forty miles of road within which the lands lay, and that the
President had accepted them; but that in the present case
payment of the costs of surveying, selecting, and conveying
had never been made, and that no patent for the land had
issued.

_ The primary question thus was, who was the owner of .
the land at the time it was assessed and taxed, the United
States or the railway company? If the United States, then
the land was not subject to State taxation, and the sale was
void. If the railway company, it was, and there being in
that case no question about the regularity of the sale, the
title of the company had been divested.

And this primary question depended on others behind it,
to.wit:

1st. Whether in order to the procuring of a title into
itself, it was necessary for the company to have paid the
costs of surveying, selecting, and conveying the land ?

2d. Whether such a proviso as existed here, giving to
the government a contingent right to offer the lands to
actual settlers under the pre-emption laws, did not prevent
the lands so vesting in the company as to be liable to be
sold for taxes? )

The court in which the company’s bill was filed, referring
to the doctrine as admitted, that a right to a patent was suf-
ficient to subject lands to taxation, considered :

1. That where land is granted to a company for the sole
purpose of aiding in the construction of a railroad, and the
same was constructed to the approval of government, the
company acquired such an interest in the land as rendered
it subject to taxation, even though it had not received a
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patent, and had not paid the cost of surveying, selecting,
and conveying the same.

2. That the provision in a grant by the government ¢ that
any of the lands so granted and not sold by the company
within three years after the final completion of the road,
should be liable to be sold to actual settlers under the pre-
emption laws, at one dollar and a quarter per acre, the money
to be paid to the company,” reserved no such interest in the
government as would render the land not subject to taxa-
tion.

It accordingly decreed a dismissal of the bill, and that de-
cree being affirmed in the Supreme Court of the State, the
case was brought here by the company for review.

Mr. L. G. Mohler, in support of the ruling below :

‘We submit as a preliminary point, worthy of considera-
tion, whether the 21st section of the amendatory act of
1864,—requiring that before any of the lands granted by
“his act’ should be conveyed to the company the cost of
surveying, selecting, and conveying said lands, shall first be
paid into the Treasury of the United States by the company,
&c.,—is not limited to lands acquired by virtue of fhat act.
The language is “this act.” Independently of that the origi-
nal act of 1862 required no such prepayment, and the gov-
ernment cannot disregard a statute which made a grant—an
executed contract—and annex new conditions to the grant
by a subsequent enactment. If this point is well taken,
then as the title here is derived under the original act (the
act of 1862), the requisition does not apply to this particular
case.

But independently of this:

1. A legal title is confessedly unnecessary to give to a
State a right to tax. ¢ The right to a patent once vested,”
says this court, in Stark v. Starrs,* “is equivalent, as respects
the government dealing with the public lands, to a patent
issued ; and when issued, it relates back so far as may be

* 6 Wallace, 402.
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necessary to cut off intervening claimants, fo the incepticn of
the right of the patentee.” Indeed the whole foundation of
the plaintiff’s case is a title in himself., He sets one up, and
if he has no title, of course, he can maintain no bill to have
his title quieted.

2. Now the grant attached, and a good equitable title
vested upon the compliance by the company on which the
grant itself was made; that is to say, upon the completion
of any forty consecutive miles of road, accepted by the Presi-
dent. The 21st section of the amendatory act does not pre-
vent an equitable title from vesting, It only declares that
“before any land granied by this act shall be conveyed,” cer-
tain small expenses shall be paid. It assumes that the land
has been ¢ granted,” i. e., that the grant has attached; but
withholds a patent, or evidence of legal title, till the small
expenses mentioned are discharged.

3. The court below was equally right as to the effect of
the proviso in the original statute of 1862, opening to actual
settlers under the pre-emption laws any of the lands not sold
within three years. The effect of an opposite construction
would be to render the act nugatory and void, and conse-
quently destroy the grant, for government cannot grant
away any portion of the public lands, and yet still own them.
This proviso is in the nature of a saving clause in a statute;
but a saving clanse in a statute, where it is directly repug-
nant to the purview or body of the act, and cannot stand -
without rendering the act inconsistent and destructive of
itself, is to be rejected.

Mr. J. P. Ushur, contra, for the plaintiff in error.

Mr. Justice MILLER delivered the opinion of the court.

The original act of 1862 was amended in 1864 by extend
ing the limits of the grant on each side of the road, and by
several other provisions.

A question is raised whether the provision in the twenty
first section of the amendatory statute of 1864—by which it
is declared that before any of the lands granted by the act
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should be conveyed to the company, the cost of surveying,
selecting, and conveying said lands should first be paid into
the Treasury of the United States by the company or party
in interest—requires this prepayment of the cost of survey-
ing for the lands granted by the original act, or is limited
to the lands acquired by the extension of the graat.

Looking to the whole scope of the amended act, and to
the provision that the money so paid was to constitute a
fund for the continuance and completion of the entire sur-
veys along the road where none had been made, we are of
opinion that no patent could rightfully issue in any case
until the cost of survey had been paid. None of the road
had been built when the amendatory act was passed. No
right had vested in any tracts of land, and the power, as
well as intent, of Congress to require such payment cannot
be contested.

‘While we recognize the doctrine heretofore laid dowa by
this court, that lands sold by the United States may be taxed
before they have parted with the legal title by issuing a
patent, it is to be understood as applicable to cases where
the right to the patent is complete, and the equitable title is
fully vested in the party without anything more to be paid,
or any act to be done going to the foundation of his right.

The present case does not fall within that principle.

Two important acts remain to be done, the failure to do
which may wholly defeat the right of the company to a
patent for these lands.

The first is the payment of the costs of surveying. It is
admitted that this has never been done in the present case.
Tf the company have such an interest in these lands that
they can be sold by the State under her power of taxation,
then the title is divested out of the government without its
consent, and the right to recover the money expended in
the surveys is defeated. As the government retains the
legal title until the company or some one interested in the
same grant or title shall pay these expenses, the State can-
not levy taxes on the land, and under such levy sell and
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make a title which might in any event defeat this right of
the Federal government reserved in the act by which the
inchoate grant was made.

Another important and declared purpose of Congress
would be equally defeated by the title thus acquired under
the tax sale, if it were valid.

It is wisely provided, that these lands shall not be used
by the company as a monopoly of indefinite duration. The
policy of the government has been for years to encourag:.
settlement on the public land by the pioneers of emigra
tion, and to this end it has passed many laws for their benefit .
This poliey not only favors the actual settler, but it is to this
interest of those who, by purchase, own adjacent lands, that
all of it should be open to settlement and cultivation. Look~
ing to this policy, and to the very large quantity of lands
granted by this statute to a single corporation, Congress de-
clared that if the company did not sell those lands within a
time limited by the act they should then, without further
action of the company, or of Congress, be open to the actual
settler under the same laws which govern the right of pre-
emption on government lands, and at the same price. Any
one who has ever lived in a community where large bodies
of lands are withheld from use, or occupation, or from sale
except at exorbitant prices, will recognize the value of this
provision. It is made for the public good, as well as for
that of the actual settler. To permit these lands to pass.
under a title derived from the State for taxes would cer-
tainly defeat this intent of Congress. It makes no differ-
ence in the force of the principle, that the money paid by
the settler goes to the company. The lands which the act
of Congress declares shall be open to pre-emption and sale
are withdrawn from pre-emption and sale by a tax title and
possession under it, and it is no answer to say that the com-
pany which might have paid the taxes gets the price paid
by the settler.

For these reasons we think that though the line of the
road had been built and approved by the President, so far
VOL. XVI. 89
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as to authorize the company to obtain a patent for this land,
if they had paid the cost of survey and the expenses of mak-
ing the conveyance, yet the neglect to do this and the con.
tingent right of offering the land to actual settlers at the
minimum price asked for its lands by the government, for-
bid the State to embarrass these rights by a sale for taxes.

JUDEMENT REVERSED, and the case remanded to the State
court with instructions to proceed in conformity to this
opinion.

Crapo v. KELLY.

A. of Massachusetts, owning & ship then on the high seas bound for the pert
. of New York, but registered in Massachusetts, applied to the insolvent
court of Massachusetts for the benefit of the insolvent laws of the State,
and under the statutes of the State the judge of the insolvent court exe-
cuted and delivered to the assignee in insolvency a transfer of all the
debtor’s property, the effect of which, under the statute, was to convey
to the assignee all the debtor’s property ¢ which he could have lawfully
sold, assigned, or conveyed.” The debtor himself executed no transfer.
After this, the ship being still on the high seas, B., of New York, sued A.
in a New York court for a money debt, and in accordance with the laws
of New York respecting non-resident debtors issued an atiachment
against his property.

The ship arrived in port a few days afterwards and was attached by the
sheriff at B.’s suit.

On = suit in New York, between the assignee in insolvency appointed by
the Massachusetts court and the sheriff of New York, to determine with
whom was the prior right, whether with the Massachusetts assignee in
insolvency or the New York attaching creditor, it was held by the
highest court of New York that the prior right was with the New York
attaching creditor.

On appeal to this court, where a question as to its jurisdiction to review
the decision of the New York court was raised, as a preliminary point.
Held—

1st. That the New York court necessarily decided what effect the insolvent
proceedings in Massachusetts had by the law and usage in that State,
and that as it decided against the effect which the defendant set up for
them, this court had jurisdiction to review the judgment of the New
York court.



